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HEADING OF JUDGMENT ON ORIGINAL APPEAL 

IN THE COURT OF THE CIVIL JUDGE, TEZPUR, SONITPUR 
 

Present: N.J. Haque, LLM, AJS 
Civil Judge 

   Tezpur, Sonitpur 
22th August’ 2019 

TITLE APPEAL NO. 5/2019 
 

    Smt. Anjali Kalita 
    D/o (L) Tileswar Kalita 
    R/o: Dekargaon, Saikia Chuburi 
    PO & PS - Tezpur 
    Dist - Sonitpur, Assam ----- Appellant/Plaintiff 
 
                                                 -Versus- 
     

1) Air Officer, Commanding in-chief 
(AOC in C) Eastern Air Command 
PO- Nonglyer, Upper Shillong 
Meghalaya 793009 

               
2) The Officer-in-Charge 
 Civil Administration 
 Head Quarter Eastern Air Command (EAC) 
 Air Command Unit, Indian Air Force 

 PO- Nonglyer, Upper Shillong 
Meghalaya 793009 

 
3) The State of Assam, 

Represented by Deputy Commissioner 
District – Sonitpur at Tezpur 

                                                                                                         
                --- Respondents/Defendants 

4) Sri Bulen Kalita 
5) Sri Abani Kalita 
6) Sri Munu Kalita 
All sons of (L) Tileswar Kalita 

     R/o: Dekargaon, Saikia Chuburi 
    PO & PS - Tezpur 
    Dist - Sonitpur, Assam                                                                                                         

             ---Proforma Respondents/Defendants 
 

“This first appeal preferred U/O.41 of CPC against 
Judgment and Decree dated 30-11-2018 passed by 
the learned Munsiff No.1, Tezpur in Title Suit No.136 
of 2017, whereby Learned Munsiff No.1, Tezpur 
dismissed the suit of the appellant/plaintiff and 
appeal came up for final hearing on -06-08-2019.” 
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The final hearing of appeal taken up in presence of following 
advocates on 06-08-2019:  

 
  Learned Advocate appearing for the Appellant   : - Mr. F. Haque  
  Learned Advocate appearing for the Respondent: - Mr. S. Mishra  
 

J   U   D G M   E N T 
 

1. This first appeal has been desired by the plaintiff/appellant on being 

dissatisfied with the judgment and decree passed by Ld. Munsiff, No.1, 

Tezpur dated 30-11-2018, vide T.S No- 136 of 2017, whereby the learned 

trial court dismissed the suit on contest without cost.  

2. Upon admission of the appeal for hearing, the notice was issued to the 

respondents and the original case record of Title Suit no-136/ 2017 was 

called for and received. 

3. On being received of notice Respondent/defendants no-1, 2 & 3 appeared 

before the court contested the appeal and against proforma respondents the 

appeal proceeded on exparte. In order to decide the appeal, let me narrate, 

in brief, the facts leading to this appeal:-- 

PLAINTIFF’S/APPELANT’S CASE 

4. Case of the plaintiff/appellant’s appears to be in a narrow campus is that 

plaintiff and proforma defendants Nos. 1, 2 and 3 are brothers and sisters. 

The plaintiff also had one another brother named Ganesh Kalita and he 

being an employee of Indian Air Force, was a bachelor. He was working as a 

Lasker vide Pas No. EAC595 and was posted in Headquarter Eastern Air 

Command (Unit) of Indian Air Force, C/o 99 APO and was serving at Shillong 

at the relevant time. That said Ganesh Kalita came home in the first week of 

November 2008 and after staying for few days he proceeded to his place of 

duty at Shillong and on 17-11-2007 he boarded on a bus at Mission Chariali 

of Tezpur Town left for Shillong to resume his duty at Air Force Unit. 

Thereafter he went missing and he did not reach his place of work at 

Shillong. Information regarding missing of Ganesh Kalita was also furnished 

to Tezpur Police Station vide Salonibari OP GDE No.539 dated 29-08-2009 

and he was not heard or seen since the date of his missing. Thus, the 

plaintiff has prayed to pass decree declaring that Ganesh Kalita presumed to 
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be dead.     

DEFENDNT/RESPONDENT’S CASE IN BRIEF 

5. Case of the defendant no-1 & 2/respondent no-1 & 2, appears to be in a 

short campus is that Ganesh Kalita was their employee and he remained 

absent from his duty since 17-11-2008. It was further pleaded that they 

have not received any information regarding the missing person from any 

source. It is also stated that that the plaintiff was intimated to submit Bond 

of Indemnity to defendant No.2 for initiating pension papers. The suit 

proceeded ex-parte against the principal defendant No.3.The Proforma 

defendants of this case, raise their no objection if the reliefs as sought by 

the plaintiff are granted.  

6. Upon the pleadings of both the sides the learned Court has framed the 

following Points for determination:- 

1. Whether Ganesh Kalita is to be declared as 
dead on the ground that has not been 
heard or has he been missing for (seven) 
years and more? 

2. To what relief the plaintiff is entitled for?   

7. After hearing both sides, the learned trial court by the impugned judgment 

dated 30-11-2018 dismissed the suit without cost. On being aggrieved and 

dissatisfied with the impugned judgment, the plaintiff/appellant preferred 

the present appeal, amongst others, on the following grounds: -- 

 
GROUNDS OF APPEAL 

(i) That the learned trial court had erred in law as well as    
in fact while arriving at the decision to dismiss the otherwise 
contested suit for which the impugned judgment and decree is liable 
to be set aside.   

(ii) That the learned trial court has not applied its judicial 
mind in arriving at the decision to dismiss the suit vide the impugned 
judgment and order dated 30-11-2018. Hence, the same is liable to 
be set aside and reversed.  

(iii) That the learned trial court has not applied its judicial 
mind in arriving at the decision to dismiss the suit vide the impugned 
judgment and order dated 30-11-2018. Hence, the same is liable to 
be set aside and reversed.  

(iv) that the learned trial court did not pass any speaking 
order on the petition No.1673/2018 nor it was rejected outright 
thereby giving an impression that the same would be followed by the 
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court and admission decree would be passed accordingly.   
(v) that the advocate of the appellant were led to the 

mistaken impression that the hearing fixed on 15-11-2018 vide order 
dated 05-10-2018 was a hearing on the petition No.1673/2018 dated 
02-08-2018. Hence, no evidence could be adduced nor it was thought 
to be required to be adduced from the side of the appellant/plaintiff. 
The said mistake occurred to the advocates of the plaintiff/appellants 
because of the non-speaking order dated 02-08-2018 and 05-10-
2018 and was a bonafide mistake on the part of the advocate of the 
appellant. Therefore the impugned judgment and order is 
unsustainable and liable to be set aside.  

(vi) that the learned trial court has ignored the provisions 
of section 58 of the Evidence Act, which provides that the admitted 
facts need not be proved.  

(vii) that the learned trial court has also misread, 
misinterpreted and misapplied the provisions of Section 108 of the 
Indian Evidence Act, 1872 inasmuch as the learned trial court in para 
11 and 12 of the impugned judgment has held that the 
appellant/plaintiff has not been able to establish that the death of the 
missing person had taken place at any given point of time or date 
since the disappearance. The learned trial court also insisted upon 
the establishment on proof of the date or time of death. This 
particular view of the learned court is highly erroneous as because if 
the exact date of death or time or other particulars about the death 
of the missing person were known to the plaintiff/appellant then she 
would have gone for applying for death certificate instead of filing a 
title suit seeking and praying for a decree of the presumptive death 
under the said provisions of the Indian Evidence Act.  

(viii) that the dismissal of the suit of the appellant/plaintiff 
has resulted in great financial loss to the appellant/plaintiff without 
any fault on her part. 

(ix) that the learned trial court below has passed the 
impugned judgment without considering the social and practical 
aspect vice versa the provisions of law laid down in this behalf.  

(x) that the learned trial court below has adopted a super 
technical view without considering the matter in its entirety specially 
ignoring the humanitarian aspect of it.  

(xi) that at any rate the impugned judgment and order 
dated 30-11-2018 is too harsh, too hard and is bad in the eye of law, 
equity and good conscience. Hence, the impugned judgment and 
order is liable to be set aside, reversed and /or otherwise interfered 
with.        

             DISCUSSIONS, DECISIONS AND REASONS FOR SUCH DECISIONS 
 

8. Learned Munsiff No.1, Sonitpur vide its judgment and order dated 30-11-
2018, dismissed the suit of the plaintiff/appellant. Now, in the forthcoming 
discussions this first appellate Court shall try to ascertain the following facts 
:  



5 
Title Appeal No-05/19(Arising our of T.S No-136 of 2017) 

Smt. Anjali Kalita Vs. Air Officer & Others) 

 

i. Whether learned Munsiff, No.1, Tezpur rightly 

dismissed the suit of plaintiff/appellant 

providing sufficient reasons? 

ii. Whether findings of learned Munsiff, No.1, and 

Tezpur are based upon lawful consideration and 

settled provisions of law? 
POINTS OF ARGUMENT 

9. Learned advocate appearing on behalf of the plaintiff/appellant argued 

strenuously before this court that principal defendants of the suit by filing 

their written statement admitted the contentions of the plaintiff/appellant 

and accordingly plaintiff/appellant side on 02-08-2018 by filing petition 

No.1673/2018 prayed to pass an admission decree over the admission made 

by the defendants but learned court below without passing any order on 

petition No.1673/2018 simply added the State of Assam to be a necessary 

party and subsequently on 05-10-2018 proceeded against the State of 

Assam  on ex-parte. It is further argued by the plaintiff/appellant side that 

on 15-11-2018 learned court below without disposing the petition 

No.1673/2018 simply fixed the case for judgment and accordingly dismissed 

the suit by not applying its judicial mind. Learned counsel for the 

plaintiff/appellant further argued that the plaintiff/appellant led to a wrong 

impression that hearing on petition No.1673/2018 fixed on 15-11-2018 vide 

order dated  05-10-2018 and accordingly they could not adduce any 

evidence because of passing no speaking order on 02-08-2018 and on 05-

10-2018. The learned counsel of the plaintiff/appellant argued to set aside 

the judgment and decree passed by Ld. Munsiff No.1, Sonitpur, Tezpur on 

the ground that the learned court below  without disposing the petition filed 

for passing admission decree and without affording any opportunity to the 

plaintiff/appellant for adducing evidence whimsically passed and delivered 

judgment by dismissing the suit shifting wrong burden of proof upon the 

plaintiff/appellant even though the defendant /respondents admitted the 

entire claims of the plaintiff. 

10. Per contra, learned advocate appearing on behalf of the respondents did not 

raise any objection against the submissions made by the plaintiff/appellant’s 

counsel during the hearing of the instant first appeal rather the respondent/ 
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defendant’s side during the time of argument has categorically pointed out 

that the principal defendants by submitting written statement admitted the 

plaintiff’s claim.  

11. Taking notes of the points of argument put forwarded by both the counsel of 

rival parties, this first court thinks it fit and proper to decide the dispute in 

hand in the light of pleadings on record. The plaintiff/appellant undeniably 

failed to adduce any sort of evidence during the trial of the suit. On 

meticulous perusal of the entire case record of learned court below it 

disclosed before this court that the learned court below after submitting the 

written statement by the principal defendants failed to frame any issues in 

view of Order 14 of Code of Civil Procedure. Learned court below further 

failed to provide any reasonable opportunity to the plaintiff/appellant for 

adducing evidence before the court. It is apparent from the case record of 

learned court below that order dated 03-01-2018 clearly reflects that 

proforma defendants by filing petition No.41/18 raised no objection if relief 

granted in favour of the plaintiff/appellant and the learned court below 

further vide order dated 29-06-2018 opined that the defendants have 

submitted written statement on admission and further the copy of written 

statement was forwarded to the plaintiff’s side. Subsequently, on 20-07-

2018 learned court below recalled the process issued against the Proforma 

defendants opining that the Proforma defendant Nos. 3, 4 and 5 on 03-01-

2018 raised no objection in respect of reliefs as claimed by the plaintiff. 

Consequent to that, on 02-08-2018 plaintiff/appellant by filing petition 

No.1673/2018 prayed to pass an admission decree on the ground of 

admission made by the Proforma defendants as well as defendants and the 

learned court below without passing any speaking order on that petition 

No.1673/2018 simply added the Govt. of Assam to be a party and issued 

summons. Thereafter, on 05-10-2018 the learned court below proceeded ex-

parte against State of Assam and next date fixed on 15-11-2018 for hearing 

and on 15-11-2018 learned court below heard both sides and fixed for 

judgment on 30-11-2018 and pronounced the judgment on 30-11-2018 by 

dismissing the suit. Hence, from the aforesaid discussion, it is apparent from 

the case record that Learned Munsiff No.1, Sonitpur, Tezpur did not pass 
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any order on petition No.1673/2018 and further failed to frame any proper 

issues and without providing any opportunity to the plaintiff/appellant side to 

adduce evidence, directly pronounced the judgment. On careful perusal of 

the judgment delivered by the learned court below it discloses before this 

court that during the time of preparation of the judgment learned court 

below has farmed two nos. of points of determination out which point of 

determination No.1 is: - Whether Ganesh Kalita is to be declared as dead on 

the ground that he has not been heard or has he been missing for (seven) 

years and more? In discussing the point for determination No.1 learned 

court below affirmed that defendant and Proforma defendants have 

admitted the contentions of the plaintiff where he claimed that Ganesh Kalita 

since 17-11-2007 went missing. The learned court below further observed 

that sustaining the fact of death of Ganesh Kalita on 17-11-2007 the plaintiff 

side failed to adduce any convincing or satisfactory evidence before the 

court and consequent to that dismissed the suit.  

12. In the light of aforesaid discussion, this first appellate court finds that the 

learned Munsiff No.1, Sonitpur, Tezpur sharply failed to consider the 

pleadings on record and further failed to consider the admission put 

forwarded by the principal defendants. Learned court below further failed to 

appreciate the settled provisions of law i.e. Order 8 Rule 5 of CPC that 

mandates the trial court to pass decree on admission if any specific 

admission are made pertaining to the claims of the plaintiff and in this case 

learned court below even after having petition for passing admission decree 

and judgment filed by the plaintiff/appellant failed to pass any speaking 

order on that petition which was filed on 02-08-2018 and consequently the 

learned court erred both in law and facts by not framing any proper issues 

pertaining to the pleadings on record and further committed mistake by not 

providing any opportunity to the plaintiff /appellant for adducing evidence.  

13. On meticulous perusal of the orders passed by the learned court below it is 

disclosed before this court that learned court below did not make any 

endeavor to dispose the petition filed by the plaintiff/appellant for passing 

admission decree and without disposing that petition simply pronounced the 
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judgment and dismissed the suit.  

14. Here in this case, the learned court below ought to have complied the settled 

provisions of law by affording the parties to adduce evidence after 

settlement of issues if learned court below opines that no admission decree 

may be passed. The learned court below ought to have dispose the petition 

filed by the plaintiff/appellant for passing admission decree and in the event 

the learned court below rejected the petition the learned court below ought 

to have framed proper issues and ask the parties to adduce evidence. In this 

case, nowhere from the record of learned court below it is disclosed that 

learned court below had complied the settled mandatory provisions of law 

before pronouncing and delivering the judgment. Furthermore, learned court 

below vide its order dated 29-06-2018 observed that defendant has 

submitted written statement on admission and furnished the copy and 

subsequently after having prayer of passing admission decree, learned court 

below failed to pass any order in disposing the petition filed before the court.  

15. A judgment which could be passed under Order 8 Rule 5 CPC, Order XII Rule 

6 and Order XV Rule 1 also relate to the judgment on admissions. It is true 

that a judgment can be given on an “admission” contained in the minutes of 

a meeting. But the admission should be categorical. It should be a conscious 

and deliberate act of the party making it, showing an intention to be bound 

by it.  

16. Order 12 Rule 6 being an enabling provision, it is neither mandatory nor 

peremptory but discretionary. The court, on examination of the facts and 

circumstances, has to exercise its judicial discretion, keeping in mind that a 

judgment on admission is a judgment without trial which permanently denies 

any remedy to the defendant, by way of an appeal on merits. Therefore 

unless the admission is clear, unambiguous and unconditional, the discretion 

of the Court should not be exercised to deny the valuable right of a 

defendant to contest the claim.  

17. In short the discretion should be used only when there is a clear „admission‟ 

which can be acted upon. (See also Uttam Singh Duggal & Co. Ltd. vs. 

United Bank of India [2000 (7) SCC 120], Karam Kapahi vs. Lal Chand 

Public Charitable Trust [2010 (4) SCC 753] and Jeevan Diesels and 
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Electricals Ltd. vs. Jasbir Singh Chadha [2010 (6) SCC 601]. 

18.   In the light of aforesaid settled provisions of law to adjudicate the dispute 

in hand, this first appellate court thinks it fit and proper to peruse the entire 

pleadings on record to ascertain the fact as to whether a judgment on 

admission can be pronounced. Plaintiff/appellant’s case appears to be in a 

narrow campus is that plaintiff and Proforma defendant Nos. 1, 2 and 3 are 

brothers and sisters and their another Ganesh Kalita who being an employee 

of Indian Air Force, was working as a Lasker vide Pas No. EAC595 and was 

posted in Headquarter Eastern Air Command (Unit) of Indian Air Force, C/o 

99 APO and was serving at Shillong. It is further pleaded by 

plaintiff/appellant that Ganesh Kalita on 17-11-2007 boarded on a bus at 

Mission Chariali of Tezpur Town left for Shillong to resume his duty and 

since then he went missing and as such plaintiff filed GDE No.539 dated 29-

08-2009. Accordingly, she prayed for declaration her brother Ganesh Kalita 

as presumed to be dead. 

19. Per contra, the principal defendants appeared and submitted written 

statement by admitting the following :  

(I) Ganesh Kalita who is the son of Tileswar Kalita was working 

as Lasker of headquarter Eastern Air Command (Unit) of 

Indian Air Force, C/o 99 APO since form 23-07-1995 and 

remained absent from his duty with effect from 17-11-2008.  

(II)  As per records Ganesh Kalita, Lasker, absented from his duty 

with effect from 17-11-2008 since his whereabouts was not 

known and he was declared missing with effect from 17-11-

2008 on the report received from I/C, Salonibari Police out 

Post. 

(III) Said Ganesh Kalita has neither reported nor submitted any 

written communication to HQ EAC (U) AF till date, the office 

has not received any information from any source of the 

whereabouts of aforesaid missing employee Sri Ganesh Kalita.  

(IV) In para No.12 of the written statement the defendant further 

admitted that Sri Ganesh Kalita, Lasker was missing since 17 

November 2018 and even after lapse of eight (08) years, 
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whereabouts of the individual is not known by the office of 

the defendants nor his family members have heard about him 

since then.   

(V) In para No.11 of the written statement the defendant further 

admitted that the office of HQ EAC(U) had sought 

investigation to the FIR lodged by Sri Abani Kalita (B/o Sri 

Ganesh Kalita) from the I/C, Solonibari Out Post, District- 

Sonitpur, PS- Tezpur, Assam vide EAC(U)/GP D/595/PC dated 

22 March 2011 under intimating to Supdt. Of Police, Sonitpur, 

Assam and Sri Abani Kalita, B/0 Sri Ganesh Kalita. 

Investigation report dated 28 March 2011 submitted by I/C 

Salonibari Out Post, District – Sonitpur, Assam was forwarded 

to HQ EAC (OIC Command PC) with an intimation to Sri Abani 

Kalita ( B/o Ganesh Kalita) vide EAC(U)/GP D/595/PC dated 25 

April 2011  for perusal and information on the subject case. 

Miss Anjali Kalita (sister of Ganesh Kalita) was intimated to 

submit Bond of Indemnity with request to report to Unit Civil 

Admin EAC (U) for initiating pension papers vice 

EAC(U)5451/2/PC dated 14 February 2012. Miss Anjali Kalita 

(sister of Ganesh Kalita) was intimated to obtain certificate 

from the court of law declaring the death of Sri Ganesh Kalita 

in terms of Section 108 of Indian Evidence Act vide 

EAC(U)5451/2/2/PC dated 24 Aug 2017.  

20. As such, from the pleadings on record, it has disclosed before this court that 

the principal defendants against whom the declaration of presumed to be 

dead of Ganesh Kalita was sought for firmly admitted in their pleadings that 

Ganesh Kalita who is the son of Tileswar Kalita was working as Lasker of 

headquarter Eastern Air Command (Unit) of Indian Air Force, C/o 99 APO 

since form 23-07-1995 and remained absent from his duty with effect from 

17-11-2008. It is further admitted by the defendants that as per records 

Ganesh Kalita, Lasker, absented from his duty with effect from 17-11-2008 

since his whereabouts was not known and he was declared missing with 

effect from 17-11-2008 on the report received from I/C, Salonibari Police 
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Out Post. It is further admitted that said Ganesh Kalita has neither reported 

nor submitted any written communication to HQ EAC(U) AF till date, the 

office has not received any information from any source of the whereabouts 

of aforesaid missing employee Sri Ganesh Kalita. In para No.12 of the 

written statement the defendant further admitted that Sri Ganesh Kalita, 

Lasker was missing since 17 November 2008 and even after lapse of eight 

(08) years, whereabouts of the individual is not known by the office of the 

defendants nor his family members have heard about him since then.  In 

para No.11 of the written statement the defendant further admitted that the 

office of HQ EAC(U) had sought investigation to the FIR lodged by Sri Abani 

Kalita (B/o Sri Ganesh Kalita) from the I/C, Solonibari Out Post, District- 

Sonitpur, PS- Tezpur, Assam vide EAC(U)/GP D/595/PC dated 22 March 2011 

under intimating to Supdt. Of Police, Sonitpur, Assam and Sri Abani Kalita, 

B/0 Sri Ganesh Kalita. Investigation report dated 28 March 2011 submitted 

by I/C Salonibari Out Post, District – Sonitpur, Assam was forwarded to HQ 

EAC (OIC Command PC) with an intimation to Sri Abani Kalita ( B/o Ganesh 

Kalita) vide EAC(U)/GP D/595/PC dated 25 April 2011  for perusal and 

information on the subject case. Miss Anjali Kalita (sister of Ganesh Kalita) 

was intimated to submit Bond of Indemnity with request to report to Unit 

Civil Admin EAC (U) for initiating pension papers vice EAC (U) 5451/2/PC 

dated 14 February 2012. Miss Anjali Kalita (sister of Ganesh Kalita) was 

intimated to obtain certificate from the court of law declaring the death of 

Sri Ganesh Kalita in terms of Section 108 of Indian Evidence Act vide EAC 

(U) 5451/2/2/PC dated 24 Aug 2017.   

21. Hence, it has become crystal clear from the written statement of the 

defendants that they have categorically admitted that said Ganesh Kalita not 

being known for last 8 years by them and there was no communication 

received by the defendants from said Ganesh Kalita for last 8 years and he 

has been declared by the defendants as missing after they received a report 

from the I/C, Salonibari OP. The written statement of the principal 

defendants /respondent categorically disclosed the admissions of the 

plaintiff’s story and the learned court below overlooked the specific 

admission of the defendants and without passing any admission decree and 
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further without disposing the prayer filed by the plaintiff/appellant for 

passing admission decree wrongly pronounced the judgment observing that 

plaintiff/appellant failed to adduced any evidence.   

22. Now, arriving again to the provisions of Section 108 of Indian Evidence Act, 

it is seen that said section deals with presumption as to death of a person 

who is not heard of for seven years by those who naturally have heard of 

him if he had been alive. The section says that when the question is whether 

a man is alive or dead and it is proved that he is not been heard for seven 

years from those who would have heard of him if he had been alive, the 

burden of proof that he is alive is shifts to the person who affirms it. 

Therefore, if a person is not been heard of for seven years, there is a 

presumption of law that he is dead and the burden of proof that he is alive is 

shifted to the side who affirms he is alive. In the instant case in hand, the 

plaintiff in his plaint definitely  pleaded that her brother Ganesh Kalita went 

missing from 17-11-2007 and subsequently,  the defendant being the 

employer of said Ganesh Kalita  in their written statement admitted the claim 

of the plaintiff by stating that said Ganesh Kalita declared to be missing from 

17/11/2008. As soon as the defendants have admitted the fact of went 

missing of Ganesh Kalita, the plaintiff/appellant deemed to be discharged his 

burden logically. The plaintiff and proforma defendants are being the 

brothers and sisters of said Ganesh Kalita would naturally have heard of 

Ganesh Kalita if he had been alive. 

23. Per contra, principal defendants are being the employer of said Ganesh 

Kalita would naturally have heard of him for last seven years if he had been 

alive. In this case, neither the plaintiff, Proforma defendants nor the 

principal defendants have heard of Ganesh Kalita for seven years or more 

period and no one has affirmed that said Ganesh Kalita is alive. Hence, no 

burden shifts upon the plaintiff as well as upon the principal defendants or 

Proforma defendants. 

24. In this case the plaintiff in his plaint pleaded that his brother Ganesh Kalita 

went missing from 17/11/2007 and the defendants are being the employer 

of the said Ganesh Kalita declared him missing since from 17/11/2008. 
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There is a gap of one year in respect of exact date of missing of said Ganesh 

Kalita claimed by the plaintiff and principal defendants. The plaintiff side 

brought instant lawsuit against the defendant’s on-05/12/2017 claiming the 

fact of missing of Ganesh Kalita on 17/11/2007 and defendants admitted the 

fact of missing of said Ganesh Kalita since from 17/11/2008. On 

mathematical calculation from the date of filling the suit till 17/11/2008, it 

has become crystal clear that on the date of institution of suit period of 7 

years or more period already expired. If the court consider the admission 

part of the defendants where they pleaded that said Ganesh Kalita remains 

absent from his duty since from 17/11/2008, in that circumstances also on 

the date of filling the suit the statutory period of 7 years already deemed to 

be expired upon which presumption of death of Ganesh Kalita may be drawn 

upon. Accordingly, considering the admission part of the defendants, this 

court finds that said Ganesh Kalita was not been heard since last 7 years or 

more period by those who would naturally have heard of him if he had been 

alive. Hence, in this case this court may presume that said Ganesh Kalita is 

missing for last eight years and his whereabouts are not known by the 

plaintiff, Proforma defendants and principal defendants and accordingly the 

plaintiff/appellant is entitled to get a decree of declaration of death of said 

Ganesh Kalita presuming him to be dead.  

25. In the result, considering the aforesaid discussion, this first appellate court is 

constrained to opine that the learned court below overlooking the 

admissions put forwarded by the principal defendants and further ignoring 

the settled provisions of law impulsively pronounced the judgment which is 

bad in law and liable to be set aside and consequent to that the judgment 

and decree passed by the learned Munsiff No.1, Sonitpur, Tezpur dated 30-

11-2018 is set aside and the suit of the plaintiff is decreed by declaring 

Ganesh Kalita to be a dead person.    

ORDER 

26. In result, the first appeal preferred by the appellant against the Judgment 

and Decree passed by Learned Munsiff No.1, Tezpur is allowed and 

interfered with. Accordingly the said impugned judgment and order passed 
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by the learned Munsiff No.1 is set aside without cost by way of decreeing 

the suit of plaintiff/appellant granting the following reliefs:-  

1. Plaintiff/appellant is entitled to get declaration of Ganesh Kalita to 
be a dead person ; 

2. The plaintiff/appellant is further not entitled the cost of entire 
proceeding as suit decreed on admission ; 

27.  Prepare a decree accordingly. Let a copy of this judgment and order of first 

appellate court along with the LCR be sent back to Learned Munsiff No.1, 

Tezpur.  

28. Judgment is pronounced and delivered in open court under the hand and 

seal of this court on 22th day of August’ 2019. 

 

 (N. J. Haque) 

Civil Judge 
                         Tezpur, Sonitpur 

 

Dictated and corrected by me. 

 

 

 

 

Dictation taken and  

Transcribed be me: (J. K Muru) Steno. **** 

 

 

 

 

 

 

 

 

 

 

 

(N. J. Haque) 

Civil Judge 
Sonitpur, Tezpur 
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ANNEXURE 

Plaintiff Witnesses:   NIL 
 
Plaintiff Exhibits:  NIL 
 
Defendant Witnesses: NIL 
 
Defendant Exhibits: NIL 
 

 
 

                                                                                                            N.J Haque 
Civil Judge 

 
 
 


